Minutes 10.17.2011


VILLAGE OF WESLEY CHAPEL 

BOARD OF ADJUSTMENT MEETING

October 17, 2011, 7 PM

MINUTES

The Board of Adjustment of the Village of Wesley Chapel, North Carolina, met at the Wesley Chapel United Methodist Church, 120 Potter Road, Monroe, NC  28110.
Present:  Chairman Butch Byrum; Vice Chairman Bruce Ewing; Members Bill Rodriguez, Tonya VanWynsberg, Creig Williard; Alternate David Wright  
Absent:  Alternate David Boyce 
Village Staff present:  Cheryl Bennett, Village Clerk; Joshua Langen, Attorney George Sistrunk
Others Present:  David Drye, Judith and Gene Poplin 
1.
Welcome and Invocation
The meeting was called to order; a quorum was present.
2.  Additions, Deletions, Corrections, and Adoption of the Agenda

Bruce Ewing made a motion to adopt the agenda, Tonya VanWynsberg seconded the motion.

The motion passed unanimously.

3. Election of Chairman and Vice-Chairman
Bruce Ewing nominated Butch Byrum for Chairman.  Bill Rodriguez seconded the motion.  

The motion passed unanimously.

Butch Byrum nominated Bruce Ewing for Vice-Chairman.  Tonya VanWynsberg seconded the motion.


The motion passed unanimously.

4. Hearing on Variance Request from David Drye – Variance request at 400 Wade Hampton Drive, Matthews, NC  28104 – for side setback variance for garage.  

Butch Byrum noted that he had sent an email to the Board members stating he has known Mr. Drye for thirty years, he hasn’t seen him in ten years. Mrs. Drye works at SECU where Mrs. Byrum works.  Referencing Section 11.5.2 and the Rules of Procedure III.C., he turned over the meeting to Vice Chair Ewing.  Mr. Drye said he hadn’t seen Mr. Byrum in fifteen years, he also knows Creig Williard, but sees no reason it is a conflict.  Creig Williard said this is a small town; he has golfed with David Drye, and didn’t feel it was a conflict.  Bruce Ewing said our ultimate obligation is to do our best.  Byrum said he had no idea what the business relationship is between his wife and Drye’s wife.  Bill Rodríguez had sent a reply e-mail saying he felt it was a conflict of interest and thought it might open a can of worms.  Chairman Byrum said he did not feel he had a conflict, but wanted the information to be known.  
A vote was taken on all those in favor of recusing Butch Byrum:  only Bill Rodriguez voted yes.  A vote was taken on all those in favor of recusing Creig Williard; no one voted yes.  

Mr. Drye represented himself at this hearing.  

Chair Byrum asked if he had filed the proper application and paid the fee; Joshua Langen replied yes. Byrum asked if he properly identified the adjacent owners; Langen replied yes.  Byrum asked Mr. Drye if he had been given proper notice:  Drye replied yes. Byrum asked Langen if there were any deficiencies in the application; Langen replied no.  

Byrum noted Drye has the burden of proof in producing competent evidence.

Langen and David Drye were sworn in as witnesses. 

Byrum said on the first page of the application the section numbers of the ordinance for the variance are blank, but it is cited in the letter.  Langen said Drye applied for a zoning permit on Feb. 22, 2011 to build a garage on his property, zoned R-40.  Referencing Table 5 and Article 4, they show the side setback is a required fifteen feet.  Article 4 has special provisions for accessory buildings and references fifteen feet.    Langen stated that with a house there are three permit stages, zoning, foundation and compliance.  He stated the ordinance is not clear on accessory buildings, and he allows a sketch for an accessory building.  The application shows the garage being sixteen feet from the side lot line.    Langen said staff interpretation is not to issue a foundation or compliance permit on accessory building.  He could not find any foundation permits previously issued and only five compliance permits were issued.  The building was built, and then a survey done which showed the lot line to be different than on the sketch plan he received previously.  Mr. Drye said he built the garage addition on the assumption of where the lot line was.  He bought in 1977.  There is a pad mounted transformer between every two lots and he assumed it was on the lot line.  He knew where the back lot line was.  He had the property surveyed and the line was fourteen feet into his property, and one corner of the garage is fifteen feet from the property line, the other corner is thirteen and a half feet from the line.  The garage is completed.  

Creig Williard asked how this came to light:  Drye replied from the survey.
Creig Williard asked are we three feet into the setback?  Langen said he sees thirteen and a half feet and 12.08 feet on the document.  One corner is 13.5 feet, and on3e is 12.08 feet from the lot line.  Langen said if you grant a variance, you would grant a variance as shown on the survey.  

Byrum asked where the pad mounted transformer is.  Drye said it is fourteen feet to the right of the dot on the survey.  Bruce Ewing asked for the original survey when the house was purchased; Mr. Drye didn’t have it.  

Gene Poplin, who lives at 308 Wade Hampton Drive, said the transformer is fourteen feet inside my line.  He looked for the stake and couldn’t find it.  He thought the property line was at the transformer.  He said he had no problem with the variance.  
Chairman Byrum said we have to make findings of fact from the evidence.  He asked if the property is used for residential use; Drye said yes.  He asked if he is still living there; Drye said yes.  
Item 1 on the variance application states “If he/she complies with the provisions of the ordinance, the property owner can secure no reasonable return from, or make no reasonable use of, his/her property”.  Byrum asked how does “property cannot be sold” (the answer to item 1) relate?  Drye said the mortgage company will not lend money if they try to sell.  The home is still used for intended purposes.  Byrum asked if it was appraised.  Drye replied no.  There were no pictures at the hearing.

Item two on the variance application states “The hardship results from the application of the Ordinance”.  Drye completed the garage in August 2011 and he was asked if there was any question that the fifteen foot setback was in effect, he replied no.  He was asked if he didn’t survey it because just a sketch plan was needed, he replied yes.  Ewing asked if Drye built it figuring he was more than fifteen feet from the line; Drye replied yes.  Byrum asked if there was plenty of other room for the building. Drye replied yes.  Byrum asked whether the hardship results from an assumption or the ordinance.  Bill Rodriguez asked if the garage was contractor built; Drye replied yes.  Rodriguez said you should always have a survey.    Drye said he made an assumption and his intention was to be in compliance.  The contractor submitted a sketch of the location.  

Item 4 on the application states “The hardship is not the result of the applicant’s own actions”.  Mr. Drye was asked to defend his actions.  Mr. Drye said it was an assumption, and he had no defense.  He was asked if the line is wooded, and replied yes.  Ewing asked if other neighbors built structures through the years and if there were any other problems; Drye and Langen said they were not aware of any. 
Item 5 on the application states “The hardship is peculiar to the applicant’s property”.  Drye said he didn’t know if the transformers are normally on the property line or not, but ours is not on the line.   
Section (b) of the variance application states “The variance is in harmony with the general purpose and intent of the ordinance and preserves its spirit”.  Byrum asked Langen about this.  Langen said the ordinance is to ensure there is not overcrowding and impede light and create fire hazards.  He only went out to put the sign up.  He said a foot here and there won’t hurt the integrity of a well-established neighborhood.  Creig Williard asked if it is a foot.  Langen said per the survey it is 2.92 feet and 1.5 feet.  
Section (c) of the variance application states “The granting of the variance secures the public safety and welfare and does substantial justice”.  Langen said it will not impact public safety and welfare and does substantial justice.   
Section (d) states “Give reasons set forth in this application to justify the granting of a variance, and the variance is a minimum one that will make possible the reasonable use of the land and structures.” Mr. Drye said it was an honest mistake and there was no intention to violate the setback.  The garage is on his property and just in the setback.  

Langen apologized for not bringing pictures; he thought they were just for his own use.  He was asked how the ordinance is applied.  He said the foundation survey required would have required a survey and this never happened, however it was never required in the past.  Langen said there are three permits, you need a survey and he would drive out for the compliance and foundation permits, and measure.  Staff historically made the decision that we didn’t need three permits for an accessory use.   Rodriguez asked if an accessory structure could be a two car garage or a shed.  Langen said an accessory structure can’t be taller than the house, can’t be more than 50% of the square footage of the house and you can’t have two houses on one lot.  Langen said he will work on an amendment to clarify so this doesn’t happen again.  Rodriguez said the permit cost is a drop in the bucket compared to moving a building.  Langen said with the sketch plan, he just needs a sworn statement that the structure is out of the setback.  Drye said the physical survey was done and came up with the measurements.  Williard said it might have been a poor survey that was done in 1977.  Rodriguez asked Mr. Poplin if he had no problem with this.  

Mr. Poplin was sworn in.  He said he had no issue.  He was asked if he was willing to put it in writing and forfeit property so he is in conformance; Poplin replied there is no problem and he didn’t have to forfeit because it is on Drye’s property. 
VanWynsberg asked if it was his opinion that it stays in harmony with the neighborhood; Poplin replied yes, it is a nice building.  

Questions to legal counsel were made.  Ewing asked if down the road this would be used as a precedent:  Sistrunk replied each decision is based on its own situation, it doesn’t create a precedent.  Rodriguez asked what if others point to it.  Sistrunk said it is not a legal answer; it could be a publicity issue. Rodriguez read from the book “The Zoning Board of Adjustment in North Carolina”   that you should “give variances sparingly”.  Creig Williard said Langen will do an amendment to prevent this in the future, and we share the blame, this is peculiar.  

Sistrunk said if there is a challenge to this variance, it would be very difficult to defend the first set of criteria.

The record was closed.

Deliberations began.  

Rodriguez said the interpretation is he doesn’t meet the requirements for a variance but it would have to be overturned in court.  Byrum said the hardship results from an incorrect assumption, not the ordinance.  Yes he can use it as a residence, he hasn’t tried to sell it, and yes the zoning ordinance is not as clear as it could be, all he had to do was get a survey before he put money into the building.  If it went up on appeal it would be difficult to defend.  Ewing asked how many realtors he approached; Drye replied none, he talked to a mortgage lender.  Byrum said this is difficult to defend, the neighbor has no problem and it is a narrow situation.  
A vote was taken on the variance.         

 Item 1 on the variance application states “If he/she complies with the provisions of the ordinance, the property owner can secure no reasonable return from, or make no reasonable use of, his/her property”.  Ewing asked if we can split this; it was noted it is an “or” question.   Vote:  Yes – four; Rodriguez abstained.
Item 2 “The hardship results from the application of the Ordinance”.   Vote:  Yes – four; Rodriguez abstained.

Item 3 “The hardship is suffered by the applicant’s property”.  Vote:  Yes – four; Rodriguez abstained.  

Item 4 “The hardship is not the result of the applicant’s own actions.”  Vote:  Yes – four; Rodriguez abstained.
Item 5 “The hardship is peculiar to the applicant’s property”.  Vote:  Yes – four; Rodriguez abstained.
Section (b) “The variance is in harmony with the general purpose and intent of the ordinance and preserves its spirit”.   Vote:  Yes – four; Rodriguez abstained.

Section (c) “The granting of the variance secures the public safety and welfare and does substantial justice”.  Vote:  Yes – three; Ewing and Rodriguez abstained.
Section (d) “Give reasons set forth in this application to justify the granting of a variance, and the variance is a minimum one that will make possible the reasonable use of the land and structures.”  Vote:  Yes – four; Rodriguez abstained.  

Sistrunk was asked about one item not having a supermajority; he said an abstention counts as a yes vote.  Sistrunk will write the findings of fact and submit a written letter to be signed by the Chair.  Langen pointed out we need to make the variance consistent with the map.  
The variance was approved unanimously.  

5.
Adjournment
Creig Williard made a motion to adjourn; Bruce Ewing seconded the motion.  


The motion passed unanimously.   
Respectfully submitted,

________________________

Cheryl Bennett, Clerk





______________________





Henry C. Byrum, Chairman
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